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Thursday, November 10, 2016 City Council Chambers 

Welcome to the Newark City Council meeting. The following infmmation will 
help you understand the City Council Agenda and what occurs during a City 
Council meeting. Your participation in your City government is encouraged, and 
we hope this infonnation will enable you to become more involved. The Order of 
Business for Council meetings is as follows: 

A. ROLL CALL I. COUNCIL MATTERS 
B. MINUTES J. SUCCESSOR AGENCY 
C. PRESENTATIONS AND PROCLAMATIONS TO REDEVELOPMENT AGENCY 
D. WRITTEN COMMUNICATIONS K. ORAL COMMUNICATIONS 
E. PUBLIC HEARINGS L. APPROPRIATIONS 
F. CITY MANAGER REPORTS M. CLOSED SESSION 
G. CITY ATTORNEY REPORTS N. ADJOURNMENT 
H. ECONOMICDEVELOPMENTCORPORATION 

Items listed on the agenda may be approved, disapproved, or continued to a future 
meeting. Many items require an action by motion or the adoption of a resolution 
or an ordinance. When this is required, the words MOTION, RESOLUTION, or 
ORDINANCE appear in parenthesis at the end of the item. If one of these words 
does not appear, the item is an informational item. 

The attached Agenda gives the Background/Discussion of agenda items. 
Following this section is the word Attachment. Unless "none" follows 
Attachment, there is more documentation which is available for public review at 
the Newark Library, the City Clerk's office or at www.newark.org. Those items 
on the Agenda which are coming from the Planning Commission will also include 
a section entitled Update, which will state what the Planning Commission's action 
was on that paiticular item. Action indicates what staffs recommendation is and 
what action(s) the Council may take. 

Addressing the City Council: You may speak once and submit w1itten 
materials on any listed item at the appropriate time. You may speak once and 
submit written mateiials on any item not on the agenda <luting Oral 
Communications. To address the Council, please seek the recognition of the 
Mayor by raising your hand. Once recognized, come forward to the lectern and 
you may, but you are not required to, state your name and address for the record. 
Public comments are limited to five (5) minutes per speaker, subject to adjustment 
by the Mayor. Matters brought before the Council which require an action may be 
either referred to staff or placed on a future Council agenda. 

No question shall be asked of a council member, city staff, or an audience member 
except through the presiding officer. No person shall use vulgar, profane, loud or 
boisterous language that interrupts a meeting. Any person who refuses to carry 
out instmctions given by the presiding officer for the purpose of maintaining order 
may be guilty of an infraction and may result in removal from the meeting. 

City Council meetings ue cablecast live on government access channel 26 and streamed at http://newarkca.pegsteam.com. 
Agendas are posted pursuant to Government Code Section 54954.2. Supporting materials are available at the Newark Library, in the 

City Clerk's office or at www,newark.org on the Monday preceding the meeting. For those persons requiring hearing assistance, or other special 
accommodations, please contact the City Clerk two days prior to the meeting. 
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AGENDA Thursday, November 10, 2016 
7:30 p.m. 
City Council Chambers 

A. ROLL CALL 

B. MINUTES 

B.1 Approval of Minutes of the special and regular City Council meetings of 
Thursday, October 27, 2016. (MOTION) 

C. PRESENTATIONS AND PROCLAMATIONS 

C.1 Presentation from the Alameda County Mosquito Abatement District. 
(PRESENTATION) 

Background/Discussion - It is the overall goal of the Alameda County Mosquito 
Abatement District (District) to provide for the public's health and comfo1i by carrying 
on a program of mosquito control and source reduction. District Manager Ryan 
Clausnitzer and Board Trustee Eric Hentschke will provide an update on the District's 
activities. 

D. WRITTEN COMMUNICATIONS 

E. PUBLIC HEARINGS 

E.1 Approval to make a finding that City modifications to the state codes are 
reasonably necessary because of local climatic, geological, or 
topographical conditions and hearing to consider amending the Newark 
Municipal Code Title 15 (Buildings and Construction), Article I (Building 
Regulations), Chapters 15.08 (Building Code), 15.09 (Residential Code), 
15.10 (Mechanical Code), 15.12 (Electrical Code), 15.16 (Plumbing Code), 
15.17 (Fire Code), 15.18 (California Referenced Standards Code), 15.20 
(California Historical Building Code), 15.21 (California Existing Building 
Code), 15.22 (California Energy Code), and 15.23 (California Green 
Building Standards Code) - from Chief Building Official / City Architect 
Collier and Fire Marshal Terra. (MOTION) (ORDINANCE) 
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Background/Discussion - On October 13, 2016, the City Council set a public hearing 
and introduced an ordinance to amend various state construction codes. The State of 
California has adopted new construction codes which will become effective January 1, 
2017. These codes include building, residential building, mechanical, electrical, 
plumbing, reference standards, historical, existing, energy, green building, and fire 
prevention. As required by state law, applications for a building permit made after 
December 31, 2016 will be subject to the new codes. Local jurisdictions have the 
opportunity to make limited amendments to the new state codes. For local 
amendments to be enforceable, local jurisdictions must formally adopt the State Codes 
along with local amendments. The Government Code requires that a public hearing be 
held before the codes are amended and adopted locally. If adopted by City Council, 
the codes will become effective January 1, 2017. 

A large portion of the recommended local amendments relate to the administrative 
portion of the codes. These administrative amendments will allow the City to carry 
forward the same administrative standards the City is cunently using. Some of the 
changes merely accommodate new numbering systems. Staff is recommending 
technical changes to the Building, Residential, Plumbing, Electrical and Fire codes. 
There are no technical changes recommended to the Mechanical, Reference Standards, 
Hist01ical Building, Energy, Existing, and Green Building Standards codes. The 
proposed changes are highlighted in the attached ordinance. 

Attachment 

Action - It is recommended that the City Council, at the conclusion of the public 
hearing, by motion, make a finding that City modifications to the state codes are 
reasonably necessary because of local climatic, geological, or topographical conditions 
and adopt an ordinance to amend Newark Municipal Code Title 15 (Buildings and 
Construction), Article I (Building Regulations), Chapters 15.08 (Building Code), 15.09 
(Residential Code), 15 .10 (Mechanical Code), 15 .12 (Electrical Code), 15 .16 
(Plumbing Code), 15.17 (Fire Code), 15.18 (California Referenced Standards Code), 
15.20 (California Historical Building Code), 15.21 (California Existing Building 
Code), 15.22 (California Energy Code), and 15.23 (California Green Building 
Standards Code). 

F. CITY MANAGER REPORTS 

(It is recommended that Items F.1 through F.4 be acted on 
simultaneously unless separate discussion and/or action is requested by 
a Council Member or a member of the audience.) 

CONSENT 

F.1 Cancellation of the November 24 and December 22, 2016 City Council 
meetings - from City Clerk Harrington. (MOTION) 
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Background/Discussion -Newark Municipal Code Section 2.08.010 provides that when a 
regular meeting of the City Council falls on a day designated by law as a legal or national 
holiday, there shall be no meeting. The November 24, 2016 regular meeting falls on the 
Thanksgiving holiday. The December 22, 2016 meeting occurs during the holiday 
furlough. Formally canceling these meetings will allow the City Clerk to notify the public 
in a timely manner. 

Action - It is recommended that the City Council, by motion, cancel the November 24 and 
December 22, 2016, City Council meetings. 

F.2 Authorization to amend the 2016-2018 Biennial Budget to provide 
additional funding for engineering contractual services for Fiscal Year 
2016-2017 in the Public Works Department - from Associate Civil 
Engineer Cangco. (RESOLUTION) 

Background/Discussion - The service level demands from the development community 
remain at unprecedented levels. To continue meeting the service levels required to 
facilitate the current and projected level of development activity, the Public Works 
Department is requesting authorization to amend the 2016-2018 Biennial Budget to 
provide an additional $425,000 in funding for engineering contractual services. The 
funding will provide for development reviews and inspection services to be performed by 
outside contractors. 

Engineering Division staff has reviewed the current and projected level of contractual 
services needed for Public Works plan review and inspection activities related to the 
continued review and construction of the more than 2,400+ approved residential units 
Citywide, including those within the 205-acre Dumbarton Transit Oriented Development 
(TOD) Specific Plan area. The first subdivision within the Dumbarton TOD is currently 
under construction. Staff anticipates two additional subdivisions will be ready for final 
map approval within the next two months, with construction beginning shortly thereafter. 
In addition, tract improvement plans and final maps for two more subdivisions within the 
Dumbation TOD are cmTently under review and off-site infrastrncture improvement plans 
are scheduled to be submitted for review and approval in the coming months. To suppo1t 
the current and anticipated development activity within the Dumbaiton TOD and other 
areas Citywide, additional funding is being requested for increased engineering plan 
review and inspection contractual services. 

The estimated cost for the additional contract engineering services is $425,000. Revenues 
received from subdivision fees and other development fees paid by the developers of the 
Dumbatton TOD and other projects will more than off-set the cost of all engineering plan 
check reviews and inspection services. 

Attachment 

Action - It is recommended that the City Council, by resolution, amend the 2016-2018 
Biennial Budget to provide additional funding for engineering contractual services for 
Fiscal Year 2016-2017 in the Public Works Department. 
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F.3 Authorization for staff to prepare and submit a Measure D Expenditure 
Plan and Amendment of the 2016-2018 Biennial Budget and Capital 
Improvement Plan for Fiscal Years 2016-2017 and 2017-2018 - from 
Administrative Services Director Woodstock. (RESOLUTION) 

Background/Discussion - The City receives approximately $115,000 per year from the 
Alameda County Recycling Fund (Measure D funds). The revenue is generated from an 
$8.23 charge per ton of waste and may only be used fm the continuation and expansion of 
municipal recycling programs. As of June 30, 2016 the City of Newark has a balance of 
$421,550 of unspent revenue from Measure D which exceeds the threshold for unspent 
funds . The threshold, established by multiplying eight dollars ($8) times the population 
($8 X 44,733), is $357,864. 

Assembly Bill 1826 and Alameda County Waste Management Authority Ordinance 2012-
1 both require businesses to recycle organic material. The City requested and received a 
proposal from Republic Services to establish a commercial organics collection program. 
Organic collection services are currently only offered to residential customers. The 
proposal is under review and negotiations are on-going. Staff expects to bring the final 
program to the City Council in early 2017. The Measure D funds would be used to 
supplement the cost of the containers and equipment necessary to implement the 
commercial organic collection program. Since the negotiations are on-going, staff is 
estimating $250,000 per year for budget purposes. The exact amount will be specified 
when the contract amendment for Republic Services is finalized and presented to the City 
Council at a future meeting and will not exceed $250,000 per fiscal year. 

The Alameda County Waste Management Authority (Stopwaste.org) requires an 
Expenditure Plan for the City to continue to receive Measure D funds when the threshold 
has been surpassed. The Expenditure Plan consists of a letter describing the City's intent to 
use Measure D funding to supplement the costs of implementing the commercial organics 
collection program. Once Stopwaste.org Staff receives this letter, they will schedule the 
request for the December 8, 2016 Board meeting for approval. 

Attachment 

Action - It is recommended that the City Council, by resolution, direct Staff to prepare and 
submit a Measure D Expenditure Plan and amend the 2016-2018 Biennial Budget for 
Fiscal Years 2016-2017 and 2017-2018. 

F.4 Adopting a Compensation Plan for Certain Positions in the Exempt 
Service Employee Group to amend the Hourly Wage Rate Schedule for 
Part-Time, Seasonal, and Temporary (PST) Classifications; and Revoking 
Resolution No. 10,425 - from Human Resources Director Abe. (RESOLUTION) 

Background/Discussion - California's Minimum Wage will incrementally increase from 
$ 10 to $15 per hom beginning in Januaiy 2017 and then each January through 2022 as 
summarized below: 
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Effective Date 

Cunent 
January 2017 
January 2018 
January 2019 
January 2020 
January 2021 
January 2022 

November 10, 2016 

Hourly Minimum Wage 

$10.00 
$10.50 
$1 1.00 
$12.00 
$13.00 
$14.00 
$15.00 

The Schedule of Part-time, Seasonal, and Temporary (PST) Classifications provides a list 
of hourly wage rates for temporary positions. For compliance with the Janua1y 1, 2017 
minimum wage increase and for the equitable maintenance of internal compensation 
relationships, it is recommended that the sta1ting pay for impacted temporary positions be 
increased by $0.50 to $1.00 per hour as highlighted on the attached Schedule of Hourly 
Wage Rates. 

In addition, based on an annual review of part-time pay rates the following job titles and 
hourly pay changes are recommended: 

• A 3% adjustment to the hourly pay range for Public Safety Dispatcher for dispatcher 
pay consistency. 
• Renaming Lifeguard II to Aquatics Instrnctor I, and increasing the starting hourly rate 
to $12.50 per hour (an increase of $0.50 per hour). 
• Establishing a new Aquatics Instructor II PST classification with a hourly pay range of 
$13.50 to $30.00 per hour. 
• Increasing the starting hourly pay for Recreation Instrnctor from $11.50 to $13.50 per 
hour for pay alignment with Aquatics Instrnctor II. 

Attachment 

Action - It is recommended that the City Council, by resolution, adopt a Compensation 
Plan for certain positions in the Exempt Service Employee Group to amend the Schedule 
of Hourly Wage Rates for Part-Time, Seasonal, and Temporary (PST) Classifications 
effective Janua1y 1, 2017; and to revoke Resolution No. 10,425. 

NON CONSENT 

F.5 Approval of a Contractual Services Agreement with the EMC Planning 
Group to conduct the Greater NewPark Area Specific Plan and 
amendment of the 2016-2018 Biennial Budget for Fiscal Year 2016-2017 -
from Community Development Director Grindall. (RESOLUTION) 

Background/Discussion - Staff is proposing to contract for professional services to 
conduct a Specific Plan of the Greater NewPark Area. This area consists of the 
NewPark Mall and surrounding commercial properties. The City of Newark 
completed the Greater NewPark Master Plan in July of 2015. The Master Plan 
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included a vision for the areas transformation into a vibrant mixed use area with retail, 
hotels, offices, and complementary residential uses. 

A Specific Plan is needed to guide and streamline the development of the Greater 
NewPark area. This area consists of the NewPark Mall and surrounding commercial 
properties. Since the Master Plan's adoption, the Newpark Mall's renovation has 
advanced with the addition of a top tier movie theater, restaurants, and a major 
aesthetic renovation. There are more restaurants, retail renovation, and a 24 Hour 
Fitness Super Sport Club under construction. 

As the renovation has gained traction, prope1ty owners, including the mall's owner, 
New Park Plaza's owner, and Sears ' owner, have begun to formulate development 
proposals that respond to the longer term vision and take advantage of market 
opportunities. The Specific Plan would provide detailed development regulations to 
enable the construction of the future phases of the area's transformation. It would 
identify infrastrncture needed to support the development, and amenities to make the 
area vibrant and an asset to the community in general. The Specific Plan would also 
include a financial plan to assure the orderly construction of site infrastructure and 
amenities. An assessment of the environmental impacts of the proposal would also be 
completed. Specific Plan formulation would include two community meetings as well 
as consultations with property owners. The Specific Plan would be considered by the 
Planning Commission and City Council at public meetings. 

A Request for Qualifications (RFQ) was published seeking a consultant to prepare a 
Specific Plan and prepare documentation to disclose environmental impacts of the 
Specific Plan. Nine architectural and planning firms responded and EMC Planning 
Group was selected by staff as the best qualified to complete this effort. A scope and 
work and contract were negotiated between staff and the consultant. The scope and 
cost information is attached. 

Schedule and Cost 
It is anticipated that the work would begin in November and will require seven months 
to complete. The total contract cost is $273,711. A budget amendment would be 
needed to transfer $273,711 from unallocated reserves to the Capital Improvement 
Plan project for the Greater NewPark Specific Plan. At the time of completion and 
adoption of the Specific Plan, a fee would be imposed on development within the 
Specific Plan area to repay the transferred funds. 

Attachment 

Action- It is recommended that the City Council by resolution authorize the Mayor to 
sign a Contractual Services Agreement with the EMC Planning Group to complete a 
Specific Plan and Environmental Documentation for the Greater NewPark Area and 
amending the 2016-2018 Biennial Budget for Fiscal Year 2016-2017. 
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F.6 Consideration of Alameda County's Request that the City of Newark: (1) 
Introduce an Ordinance Approving the Implementation of a Community 
Choice Aggregation ("CCA") for the City of Newark; and (2) Adopt a 
Resolution Authorizing Formation of and Membership in the "East Bay 
Community Energy Authority," a Joint Powers Authority to Govern the 
Operation of the CCA - from City Manager Becker and City Attorney 
Benoun. (INTRODUCTION OF ORDINANCE) (RESOLUTION) 

Summary - In June 2014, the County of Alameda allocated $1.32 million to explore the 
creation of a countywide Community Choice Aggregation ("CCA") program, which would 
offer an alternative energy source to power acquired by PG&E. The County retained 
several consultants to evaluate the feasibility of such a program. The County also 
assembled a Steering Committee consisting of approximately 40 members, including a 
representative from each city within Alameda County and stakeholders form various 
environmental, labor, and social justice organizations. Councilmember Hannon served as 
the City of Newark's representative to the Steering Committee during this process. 

The City Council has received many presentations on this item, including presentations 
from County staff and their consultants in April and October of this year, a discussion with 
the City Attorney on the draft Joint Powers Agreement back in July, and a detailed work 
session on October 27th

· 

The technical studies authored by the County's consultants conclude that the program is 
viable and that the CCA, if approved, would be able to provide elect1ical rates that are 
competitive with PG&E. 

After several rounds of edits made at the request of the various cities and stakeholder 
organizations, the Joint Powers Agreement is now in its final fmm and was approved by 
the Board of Supervisors last month. 

The County has asked that all cities within Alameda County (with the exception of the 
City of Alameda, which maintains its own elect1ical utility and is therefore precluded from 
joining the CCA by State law) to consider joining the East Bay Community Energy 
Authority that would govern the operation of a Countywide CCA. 

Background - Authorized by California law in 2002, Community Choice Aggregation 
("CCA") enables cities and county governments to pool the electricity demand within their 
jurisdictions in order to procure and/or generate elechical power supplies on behalf of 
the residents and businesses in their communities. CCA's offer a choice to electric 
power procured by PG&E. 

As articulated by the County, primary reasons for pursuing a CCE program include: 
(1) The ability to significantly reduce greenhouse gas emissions; 
(2) Offering customers an energy choice and competitive electrical rates; and 
(3) Economic development benefits including jobs creation associated with the 
development of local power and new energy programs in the region. 
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The CCA procures and/or generates electricity for its customers while PG&E 
continues to deliver power to homes and businesses, handles customer billing, and 
maintains the grid. Customers can choose whether their power should be purchased 
and/or generated by PG&E or by the CCA. If the customer uses CCA energy, then 
PG&E will continue to charge its transmission fee (as it always has done) but also 
impose a "PCIA" charge to the customer. The PCIA charge - Power Charge 
Indifference Adjustment - is effectively an "exit fee" designed to cover generation 
costs incuned by PG&E prior to the customer changing to the CCA and to assure that 
PG&E's remaining customers are not adversely affected by the loss of customers to the 
CCA. 

P1ior to launch of the program and as required under State law, the CCA should give 
customers two (2) notices within sixty (60) days indicating that he/she can "opt-out" of the 
upcoming program. If the customer does not opt-out, then, pursuant to State law, the 
customer would be automatically emolled in the new energy program. After emollment, 
the customer should receive two (2) additional notices, both indicating that she/he can opt­
out at no cost. 

There are cun-ently five (5) operational CCA's in California, including Ma1in Clean 
Energy, Sonoma Clean Power, CleanPowerSF (San Francisco), Lancaster Choice 
Energy and Peninsula Clean Energy. Several more throughout the state are cUITently 
being considered for development. 

The County began explming the concept of a Countywide CCA over two years ago. 
Phase 1 examined the feasibility of a CCA by conducting a Technical/Feasibility 
Analysis and forming a CCA Steering/ Advisory Committee consisting of over two 
dozen environmental, social justice, and labor organizations. That portion of the 
process is now concluded. The County has adopted a "final" Joint Powers Agreement 
and voted to be an "Initial Participant" in the program. If other cities join, then Phases 
2 and 3 will be launched, which would further develop the CCA that could lead to a 
"go live" date by the fall of 2017. These concepts are discussed in turn below. 

Discussion 

Technical Study 

Oakland based consulting film MRW & Associates prepared the technical study. 
Using electrical load data for the most recent two-year pe1iod, along with predictions 
of future market conditions and energy prices, the study projects estimated energy 
costs for a 13-year period, between 2017 - 2030. As indicated by the County, the 
analysis does the following: 

• Quantifies the electric loads that the CCA could serve; 
• Estimates the costs to start-up and operate the CCA; 
• Assess the costs ofreducing greenhouse gas (GHG) emissions using tl1e CCA; 
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• Examines the varying levels of renewable power and an analysis of in-county 
renewable generation potential; 
• Compares CCA rates with PG&E's rates; and 
• Calculates the macroeconomic impact and potential employment benefits of CCA 
formation in the County. 

The analysis covered four (4) possible operational scenarios, specifically: 

(1) Scenario 1 - Simple Compliance with State of California 33% Renewable Portfolio 
Standard (RPS) by 2020 and 50% by 2030; 
(2) Scena1io 2 - Accelerated Renewable Investment - 50% Renewable p01tfolio from 
the first year onward, plus additional amounts of emissions-free, large hydro power 
(not considered renewable under California guidelines) to reduce GHG emissions 
below projected PG&E's GHG estimates; 
(3) Scenario 3 - Aggressive Renewable Growth - The Renewable portfolio set at 50% 
in the first year and increased to 80% by the fifth year; large hydro could also make up 
a portion of the non-renewable component; and 
(4) Scenario 4 - Very Aggressive Local Renewable Investment - Similar to Scenario 
2, but with an increased emphasis on in-County renewable development. It assumes 
that one-half of the CCA's total renewable energy goals would be met by in-County 
resources by the year 2030. 

As described by the County, the report concludes that the scenario that offers the 
greatest electric rate reduction is Scenario 1. It invests the least in renewables overall 
and keeps the revenues savings in the hands of the ratepayers. Scenario 2 is close and 
it includes more renewable investment Statewide. Scenaiios 3 and 4, by contrast, 
invest more heavily in renewables. Scenario 3 invests Statewide and generates the 
fewest jobs locally, but it maximizes renewable energy and GHG reduction. Scenario 
4 generates the most local jobs. 

The JP A Board of Directors will determine which scenario the CCA will employ. 

Analysis by City's Consultant 

The City retained Mr. Michael Pretto, of Aspen Environmental Group, to 
independently examine the technical study performed by MRW & Associates. A 
summary of his analysis is as follows: 

• MRW is well qualified to perform the study; 
• MRW's analysis is thorough and the results are consistent with the underlying 
assumptions; 
• MRW appropriately notes risks and uncertainties that could affect forecast results; 
and 
• Any forecast that concludes that one market segment, namely CCA customers vs. 
remaining PG&E customers, will have a continuing built-in price advai1tage is not 
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likely because over time both entities would work to adjust their rates or operations to 
insure competitiveness with each other. 

The Technical Study, including its addendum and appendices, are attached to this staff 
report for review. (Attachment 1) 

Joint Powers Agreement 

This CCA will be governed by a Joint Powers Agreement. Alameda County Counsel 
was the lead author of the Agreement and modeled it after various other CCA JP A 
Agreements. Several drafts and revisions of the Agreement were made in response to 
input from the cities and the labor, environmental, and social justice groups. 

The final Agreement, as approved by the County, is attached for review (Attachment 
2). Key provisions in the Agreement include: 

(a) Separate Legal Entity. The JPA Agreement establishes the Authority as a separate 
legal entity, meaning that member agencies do not assume obligations for the debts 
and liabilities of the Authority, except in limited circumstances. 

(b) Board of Directors. The Board of Directors consists of elected officials from each 
member agency (including an alternate). Each agency nominates its own Director. 

( c) Community Advisory Committee. A community advisory committee consisting of 
nine members will advise the JPA Board on "all" matters relating to the operation of 
the CCA. The selection of the committee members will be decided by the JP A Board, 
however the Board should take into account that the committee should represent a 
"diverse cross-section of interests, skill sets and geographic regions." 

( d) Ex-Officio Board Member. The chairperson of the advisory committee will serve 
as a non-voting, "ex officio member" of the Board of Directors. This person can take 
part in the discussions and deliberations of the Board, but is not entitled to vote on any 
item. 

( e) Early Termination. If the CCA is unable to provide total electrical rates lower than 
PG&E, is unable to provide electricity in a manner that has a lower greenhouse gas 
emissions rate than PG&E, or uses less renewable energy than PG&E, then member 
agencies can withdraw without any financial consequences, provided the withdrawal 
occurs within thirty (30) days of the final report comparing the electrical rates, GHG, and 
renewable energy. 

(f) Withdrawal After Program Launch. The Agreement allows agencies to withdraw 
after the program launch upon 180 days' notice. However, any withdrawing member 
"shall" be responsible for "paying its fair share" of costs incurred by the Authority as a 
result of the withdrawal. 
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(1) 

(2) 

(g) Joining After Launch. Any member agency that decides to join after the program 
launches could pay a "membership fee" ( determined by the JP A Board) and may have 
to satisfy "any condition" imposed by the Board. The membership would also have to 
be approved by the Board and is subject to the voting process described in detail 
below. 

Voting Structure of the Joint Powers Authority 

The JP A Agreement provides for two types of votes: ( 1) a "percentage vote"; and (2) a 
"voting shares vote". 

Percentage Vote (One Vote Per Director) 

A "percentage vote" is defined as an affinnative vote of a majority of the Board of 
Directors. In other words, each agency that each Director represents receives one vote. 
Any action taken by the Board must be passed by a simple majority. If the proposed 
action does not receive a majority then the proposed action does not pass and cannot be 
brought back to vote under the voting shares vote. 

However, if a matter is approved by a percentage vote, then any three (3) Directors may 
request that a "voting shares vote" be immediately held. 

"Voting Shares Vote" (Director's Vote Weighted Based on Energy Use) 

A "voting shares vote" is a weighted vote by the Board using a formula based on the 
energy use within each Director's jwisdiction. Stated differently, jmisdictions with higher 
energy use will receive a larger weighted vote. To approve an action that was taken by a 
percentage vote, the voting shares vote must be more than 50%. If the 50% threshold is 
not met under this voting shares vote, then the action taken by the Board under the 
percentage vote does not pass. 

In other words, this "voting shares vote" serves as a "veto" that could potentially ovenide 
a majority percentage vote. This is true even in situations in which an action passes under 
a percentage vote by an 11-3 margin, but if those three Directors represent a majority of 
the energy use they could veto the action by calling for a voting shares vote. 

If each agency elects to pa1ticipate in the energy program, then the voting shares will be 
weighted as follows: 
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JURISDICTION PROJECTED VOTING 
ENERGY SHARES 

USE fMWh) VOTE 
Oakland 2,005,388 24.88 % 
Fremont 1,306,713 16.18 % 
Hayward 813,048 10.11 % 
Berkeley 684,455 8.48 % 
Pleasanton 529,114 6.55% 
San Leandro 516,830 6.40 % 
Unincorporated 513,917 6.37% 
Livermore 498,218 6.17% 
Union City 356,019 4.30% 
Dublin 297,219 3.68% 
Newark 258,720 3.20% 
Emeryville 203,591 2.52 % 
Albany 57,726 0.71 % 
Piedmont 32,768 0.41 % 

The draft JPA also recognizes that the Authority's membership may change as agencies 
decide to join or withdraw. Any change in the membership would affect the voting 
balances above. 

The City of Newark had expressed a preference for a four (4) Director trigger, in 
addition to a supermajority weighted vote. Smaller cities (including the City of San 
Leandro) joined in this request, but the Board of Supervisors adopted a three (3) 
Director trigger without a supennajority weighted vote as a compromise to other larger 
cities (including Hayward, Oaldand and Fremont) that wanted a two (2) Director 
trigger. 

Finally, it should also be noted that any amendments to this voting structure requires a 
3/4 supermajority vote instead of a 2/3 supermajority vote, which is required to amend 
any other provision in the Agreement. 

Additions to the Joint Powers Agreement 

Less than 10 days prior to the date the Board of Supervisors were slated to consider 
approving the Agreement, the stakeholder organizations submitted several edits that 
were incorporated into the final version. Three substantive provisions are discussed 
below in tum. 

(1) Business Plan Requirement (Section 5.4) 

Under this new section, the Authority is obligated to prepare a Business Plan within 
eight (8) months. The plan should cover the first five (5) years of operation and should 
include a roadmap for the "development, procurement, and integration of local, 
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renewable energy resources." The plan should describe how the CCA will foster local 
economic benefits, such as job creation and community energy programs, including 
identifying opportunities for local power development and detailing employment and 
labor standards. 

(2) Authority Shall Provide Energy Primarily from Category 1 Resources 

Another added section mandates the Authority to provide its customers with energy 
"prima1ily" derived from Category 1 eligible resources. By means of background, 
there are three types of power. A basic description is as fo llows: 

Category 1 - Power that is eligible, renewable energy produced in California. In order 
to be eligible, the generator has to comply with strict reporting procedures with the 
California Energy Commission. 

Category 2 - Power that is eligible, renewable energy produced out of State that is 
transmitted to California. 

Category 3 - Power that is unbundled and does not qualify as Category 1 or 2. 

(3) Two Clauses Relating to Labor 

Finally, the last addition contains two clauses relating to labor. The verbiage is as 
follows: 

"The Authority shall remain neutral in the event its employees, and the employees of 
its subcontractors, if any, wish to unionize." (Section 5.5) 

"The Authority shall recognize the value of workers in existing jobs that support the 
energy infrastructure of Alameda County and Northern California. The Authority, as a 
leader in the shift to a clean energy, commits to ensuring it will take steps to minimize 
any adverse impacts to these workers to ensure a ')ust transition" to the new clean 
energy economy." (Recital Section 6.g) 

According to the City's consultant, Mr. Pretto, the impacts of these provisions are 
likely to be minimal. With regards to the Business Plan requirement, although the 
timing is incredibly short (indeed, many jurisdictions requested an 18 month 
implementation deadline), many of the requirements for the business plan will be 
required for other governing documents anyways, including the implementation plan 
that is required by the PUC, so the efforts to create the Business Plan may not be 
overly burdensome. Additionally, County staff is in the process of drafting an RFP for 
a consultant for the business plan. 



City Council Agenda - Page 14 November 10, 2016 

With regards to the Category 1 requirement, the State has mandated increases in 
renewable power by the year 2020 anyways, so the requirement of procurement of 
Category 1 eligible power does not appear to be particularly onerous. 

Finally, with regards to the labor clauses, the modified language is not expected to 
have any material impact because any possible difference in power project labor costs 
is extremely unlikely to affect the Auth01ity's competitive position. 

A red-line version of the Joint Powers Agreement showing the insertion of these 
provisions is attached to this staff report as Attachment 3. 

JPA Formation and Implementation; Energy Procurement; Community Outreach 

If the City opts to join the program, then it will need to nominate a representative to sit 
on the JP A Board. The Board could meet as soon as January and will likely act as 
quickly as possible, including retaining additional experts to focus on the energy 
analytics and procurement, marketing, and data management. The Board will also 
need to hire staff, including a Chief Executive Officer and General Counsel. 

According to the County, the Authodty would also issue an RFP for wholesale energy 
procurement, adopt an operating budget, prepare its implementation plan, negotiate 
power contracts, and develop and operate a call center. The Board would also engage 
in an aggressive marketing campaign, including developing a brand and logo, 
developing a multi-lingual website (including a rate calculator and ability to opt-out of 
the program), and developing brochures. 

The County's goal is to launch the program in the fall of 2017. 

Conclusion - The County has asked that all cities within Alameda County ( except the City 
of Alameda) consider joining the East Bay Community Energy Authority to start a 
countywide Community Choice Aggregation energy program. 

In responding to the County's request, the City has three options: 

(1) Join the CCA at this time; 
(2) Decline to participate in the program; or 
(3) Decline to join the program at this time, evaluate the viability of the program once it is 
implemented and established, and, if the situation wa1rnnts, consider joining at a future 
date ("wait and see" approach). 

On the one hand, there are numerous benefits to joining the program at this time, including 
the possibility of lowering electrical rates, increasing renewable energy, potential for 
reducing greenhouse gas emissions, and promoting local jobs. There is also the advantage 
of having an alternative to power generated and/or procured by PG&E, which, in theory, 
should drive competitiveness and hopefully could lead to even lower electrical costs for 
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Newark residents and businesses. Finally, if the City joins the Authority now, then the 
City would not pay a membership fee. 

On the other hand, if Newark joins the CCA, then there is little doubt that the City of 
Newark's influence in the operation of this Authority will be minimal, considering that 
Newark's weighted vote would be 3.2% (assuming all other public agencies join). There 
is also a concern that the business plan - which is required to be adopted within 8 months 
- could be hastily drafted because of this tight time:frame. Additionally, if Newark joins 
the CCA, then all residents and businesses would be automatically emolled into this new 
program, unless the customer opts-out. While staff understands that State law requires 
automatic enrollment (unless opted-out) in fmming new CCA's, staff is concerned that 
residents and businesses may not realize that their energy supplier has changed. Finally, if 
the City were to use the "wait and see" approach, then there is the possibility that the City 
could pay a membership fee to join at a later date, although City staff is unaware of any 
membership fee charged by a CCA to a newly joining jmisdiction. 

Staff recommends that the Council consider these benefits and drawbacks as presented by 
staff, as well as others that the Council has identified, and dete1mine whether the benefits 
of joining this new program outweigh the drawbacks. 

Attachments 

Attachment 1: Technical Study 

Attachment 2: "East Bay Community Energy Authority Joint Powers Agreement" 

Attachment 3: Red-line edit of "East Bay Community Energy Authority Joint Powers 
Agreement" showing recent additions 

Attachment 4: Ordinance Authorizing the Implementation of a CCA Program 

Attachment 5: Resolution Approving Joint Powers Agreement 

Action - It is recommended that the City Council consider the County's request to: (1) 
Introduce an Ordinance Authorizing the Implementation of a Community Choice 
Aggregation Program ("CCA") for the City of Newark; and (2) Adopt a Resolution 
approving an agreement to participate in a Joint Powers Agency for a Community 
Choice Aggregation Program in Alameda County. 

G. CITY ATTORNEY REPORTS 

H. ECONOMIC DEVELOPMENT CORPORATION 

I. CITY COUNCIL MATTERS 
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1.1 Reappointment of Karen Bridges to the Planning Commission- from 
Mayor Nagy. (RESOLUTION) 

Background/Discussion - The term of Karen Bridges on the Newark Planning 
Commission will expire on December 31, 2016. Commissioner Bridges has submitted a 
letter requesting a four year reappointment. 

Attachment 

Action - It is recommended that the City Council, by resolution, approve the 
reappointment of Karen Bridges to the Newark Planning Commission, for a term to expire 
on December 31, 2020. 

J. CITY COUNCIL ACTING AS THE SUCCESSOR AGENCY TO THE 
REDEVELOPMENT AGENCY 

K. ORAL COMMUNICATIONS 

L. APPROPRIATIONS 

Approval of Audited Demands for the City Council meeting of November 
10, 2016. (MOTION) 

M. CLOSED SESSION 

M.1 Closed session for conference with Legal Counsel pursuant to 
Government Code Section 54956.9(d)(2), Anticipated Litigation: One 
case - from Human Resources Director Abe and City Attorney Benoun. 

Background/Discussion - City Attorney Benoun has requested that the City Council 
convene in closed session pursuant to Government Code Section 54956.9(b ), Anticipated 
Litigation: one case. 

N. ADJOURNMENT 

Pursuant to Government Code 54957.5: Supplemental materials distributed less than 72 hours before this 
meeting, to a majority of the City Council, will be made available for public inspection at this meeting and 
at the City Clerk's Office located at 37101 Newark Boulevard, 5th Floor, during normal business hours. 
Materials prepared by City staff and dishibuted during the meeting are available for public inspection at 
the meeting or after the meeting if prepared by some other person. Documents related to closed session 
items or are exempt from disclosure will not be made avai lable for public inspection. 

For those persons requiring hearing assistance, please make your request to the City Clerk two days prior 
to the meeting. 


